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NOTE AND COMMENT 191 

ably be no more fitted or desired than thousands of able men interested in 
the national game. It appears to us that Judge Landis is prostituting his 
high office for the sake of a commercialized, professional sport 

If the distinguished jurist had resigned in order to accept his baseball 
position there might have been some to regret such yielding to the call of 
the flesh pots, but all would have agreed that such step was for Judge 
Landis alone to determine. We believe that among lawyers and the public 
generally the opinion must be widespread that Judge Landis in attempting 
to hold both positions is guilty of extremely bad taste, to say the least, and 
that it is a gross impropriety for him to make use of his judicial position 
and prestige to help him out as "czar of baseball." He ought to resign. 
Otherwise we may expect to see other judges with dulled senses of propriety 
accepting various more or less lucrative side-employments for which their 
offices make them peculiarly desirable. 



Municipal Zoning.— Modern City Planning is of recent origin, but of 
rapid growth. It began in Prussia less than fifty years ago. It soon spread 
to adjoining countries, and reached the United States about twenty years ago. 

Its primary object is to control the physical structure of the city, by 
controlling the real property within its actual or prospective limits. This 
property is either public or private. The public property is controlled, in 
the main, through public ownership; private, through regulation. 

These regulations, recently, have taken the form of Zoning, — regulating 
by prescribed districts the kinds of buildings erected, the portion of the lot 
covered, and the uses to which both are put, within the districts. 

The New York ordinance of July 25, 1916, is a typical one of the best 
kind. It includes height, area, and use regulations. It creates districts in 
which the allowable heights of buildings are 2V2, 2, V/?, 1%, and I times 
the width of the adjacent street at the building line, with a set-back of one 
foot for every four feet above that height ; if the street is over 100 feet wide 
no additional height is allowed; and if under 50 feet, the building may be 
as high as if the street were that wide. There is no limit to the height of 
towers, steeples, and chimneys. 

Under area regulations, the districts are: A, warehouses, storage, and 
industrial establishments, which may cover 100 per cent of the lot; B, large 
office and high apartment buildings, — per cent; C, non-elevator apartment 
houses, etc., — per cent ; D, one- and two- family private residences in blocks, 
— per cent; E, private detached residences, where new buildings may not 
cover over 30 per cent of the lot. 

Under use regulations, the districts are : Unrestricted, all sorts of build- 
ings and factories allowable ; Business, business and residences both allowed : 
Residence, business and factories excluded, but clubs, churches, schools, 
libraries, etc., allowed. Three maps are made showing the districts accord- 
ing to the character of the regulations. The districts made on one basis 
need not coincide with those made on another basis. 
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Los Angeles, St. Louis, Detroit, Akron, Portland, Ore., and many other 
cities have recently passed similar ordinances. 

These regulations have been made under the Eminent Domain, the 
Police, or the Taxing power. In some cases, by ordinance only, under gen- 
eral charter powers; in some, by ordinance, under special "Home Rule" 
charter provisions ; in some, under express statutory authority, without con- 
stitutional provision; and in some, under authority supported by constitu- 
tional provision. 

The general nature and limits of the taxing, police, and eminent domain 
powers, in relation to this subject, have been treated in a note in the Mich. 
L. Rev., Vol. XVIII (April, 1920), pp. 523-528. The purpose of this note 
is only to review the important cases decided this year on this subject. 

The first is State v. Houghton, decided by the Supreme Court of Min- 
nesota, January 23, 1920 (176 N. W. 158), being a rehearing and reversal 
of the same case decided three months before (October 24, 1910), 174 N. W. 
885. The attorneys, twelve for the plaintiff and eight for the defendant, 
and the judges (seven in number) were the same in both cases. The majority 
opinion on the first hearing was delivered by Dibell, J., with Holt, J., writ- 
ing a dissenting opinion in which Hallam, J., concurred. The majority 
opinion on the rehearing was by Holt, J., with dissenting opinion written 
by Brown, C. J., concurred in by Dibell, J. 

The action was mandamus to compel the granting of a permit to build 
a three-story apartment building, costing about $50,000, upon lots owned by 
plaintiff, in Minneapolis, located in a restricted residence district of only 
one block created under Laws of 191 5, c. 128. This provided that on the 
petition of 50 per cent of the property to be affected the city council may 
"designate and establish * * * residence districts * * * wherein no building 
shall thereafter be erected, altered, or repaired for any of the following 
purposes, to-wit: hotels, restaurants, eating houses, mercantile business, 
stores, factories, warehouses, printing establishments, tailor shops, coal yards, 
cleaning and laundering establishments, bill-boards and other advertising 
devices, public garages, public stables, apartment houses, flat buildings, or 
any other building or structure for purposes similar to the foregoing." 

"The council shall first designate the restricted residence district, and 
shall have power to acquire by eminent domain the right to exercise the 
powers granted by this act." 

The council was to appoint appraisers who were to view the premises, 
take testimony, and determine the amount of damages suffered by, and the 
benefits to, each parcel of land in the district; and if the damages exceeded 
the benefits the excess was to be awarded as damages; and if the benefits 
exceeded the damages the difference was to be assessed as benefits; but the 
total assessments of benefits was not to exceed the aggregate net award of 
damages. Report was to be made to the council, which, after opportunity 
for a public hearing, might annul or confirm the report. If confirmed, such 
award of damages was to be a charge upon the city, for the payment of 
which its credit was pledged. The assessments of benefits were to be a 
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lien upon the parcels of land until paid. On the payment of the awards, 
"the several tracts of land shall be deemed to be taken and appropriated for 
the purposes of this act, and the right above specified shall vest absolutely 
in the city." Maps and plats were to be made of the restricted districts and 
were to be filed with the city clerk and the register of deeds, with a list of 
the parcels of land within such districts. The assessments were to be col- 
lected as other taxes. 

The Constitution provided : "Private property shall not be taken, 
destroyed or damaged for public use, without just compensation therefor 
first paid or secured." 

The question involved in both hearings was conceded to be: "Whether 
there is a public use upon which to rest a condemnation ?" It was also con- 
ceded that neither the city nor the public gets any physical use of the con- 
demned premises; they cannot travel upon nor occupy them; no part of the 
ground is taken; the use is negative; the taking consists in a restriction of 
the use; it prevents an otherwise lawful use; the owner still owns the land; 
he may keep the people off; he may leave it vacant; he may build any, except 
the forbidden, building; a fifty per cent vote, with the approval of the coun- 
cil, has made it so; no considerable part of the public will derive any benefit; 
it will be paid for by assessments for benefits to the residents of the one 
block. 

The decision in the case turned very largely on views of the judges 01 
the nature of apartment buildings. Dibell, J., says : the use is legitimate ; 
not all people can live in detached houses; some seek apartments; true, 
apartments arc not welcome in exclusive residence districts; their appear- 
ance is not liked; the living conditions they offer are wholesome, and the 
people who use them are good people; they do not affect the public health, 
or public safety, or general well-being; when once the principle is announced 
that on a vote of the majority owners land may be condemned against its 
use for an apartment, it may reach the humble and shabby dwelling, for its 
appearance may be as objectionable as an apartment; and when the humble 
home is threatened by legislation on aesthetic grounds, at the instance of a 
particular class, who would rid themselves of its presence, a step will have 
been taken toward government controlled in the interests of a class rather 
than for the equal protection of all. Condemning property against a build- 
ing which offends only because it is out of harmony with the neighborhood 
surroundings we do not find to be for a public use. 

On the other hand, Holt, J., says : what is a public use is primarily a 
legislative question; many conditions justify this law; people are crowding 
into cities ; lots are small ; a person buys one and erects a modest building 
for a home; later some one buys the adjoining lots, erects a three or more 
story apartment on one side and a store on the other, up to the lot lines; 
the small home is utterly destroyed so far as enjoyment and value as a 
home go. Speculators buy in a desirable residence section and threaten to 
erect structures that will greatly depreciate values, be an eyesore to owners, 
who are forced to buy at an exorbitant price or submit to the injury. Public 
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welfare is served by protecting them. That which is appropriated for the 
public welfare is taken for a public use. It is time that courts recognize 
the aesthetic factor in the affairs of life; it promotes the general welfare 
of the dwellers ; preserves and enhances values ; fosters contentment ; cre- 
ates civic pride; produces better citizens; property taken for this is taken 
for a public use. The legislature so deemed; there is nothing in the federal 
or state constitutions that forbids. 

To which Brown, C. J., replies : there is no public use to condemn, on 
the sole claim that an apartment deteriorates property values in the vicinity; 
if so, the owner of vacant land can only improve his land by a use that will 
leave the values round about stationary or enhances them. Condemnation 
money is not paid as tribute. However far we follow the argument, we 
return to the question whether a residence district voluntarily organized on 
a SO per cent vote may exclude from its midst apartments, thoroughly sani- 
tary, or an unsightly cottage which is the only possible home the owner can 
build or have. Back of all aesthetic considerations is the disinclination of 
the exclusive district to have in its midst those who dwell in apartments. 
It matters not how mentally fit, or how morally correct, or how decorous 
in conduct they are, they are unwelcome. The statute is aimed in the wrong 
direction, and is not in the promotion of the general welfare. It segregates 
people into classes founded on invidious distinctions, and extends to one the 
powerful eminent domain arm of the state, by which it may on aesthetic or 
fanciful grounds exclude from their selected neighborhood members of the 
other class equal in intelligence and moral standing with those temporarily 
vested with this powerful state weapon. 

In 1898 the Massachusetts legislature limited the heights of buildings 
to be erected en lands abutting on Copley Square, Boston ; in 1901 St. Louis 
prohibited the erection of business houses on any property on any boule- 
vard; in 1910, a bill in Congress proposed to classify the streets of Wash- 
ington, and to prohibit any kind of business building on class A streets. 
In all these, provision was made for compensation to the. owners of prop- 
erty injuriously affected. The English Town Planning Law of 1909 also pro- 
vides for compensation according to damage done, and also for the assess- 
ment back on to the property benefited of an' amount equal to half of the 
benefits. 

While it has generally been held in the bill-board and building line cases 
that one cannot be deprived of his use of his property for such purposes, 
under the police power, for aesthetic reasons alone, many of these cases 
have intimated that this might be accomplished under the eminent domain 
power; and the Supreme Judicial Court of Massachusetts, in Attorney- 
General v. Williams (1899), U4 Mass. 476, in sustaining the Copley Square 
legislation, intimated that "promoting the beauty of a public park" might be 
a "matter of such public interest as to justify the taking of private prop- 
erty." A few out of many bill-board cases are: People v. Green (1903), 85 
App. D. 400; Bill Posting Co. v. Atlantic City (1904), 71 N. J. L. 72; Commzv. 
v. Boston Ait). Co. (1905), 188 Mass. 345; Varney & Green v. Williams 
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(1905) ; 155 Cal. 318; State v. Lamb (N. J., 1916), 98 Atl. 459; St. Louis v. 
Gunning Advt. Co. (1911), 235 Mo. 99; Thomas Cusack Co. v. City of Chi- 
cago (1914), — 111. — , 108 N. E. 340 (1917), 242 U. S. 526; contra, Churchill 
v. Collector of Internal Rev. (1915), 14 Off. Gaz. P. I. 383- 

A few building line cases are: St. Louis v. Hill (1893), 116 Mo. 527; 
Eubank v. Richmond (1912), 226 U. S. 137; Fruth v. Board of Affairs (1915). 
75 W. Va. 456. 

For statutory efforts to regulate bill-boards, see note 18 Mich. L. Rev., 
P- 527. 

The next case in order is Salt Lake City v. Western Foundry IVorks 
(Utah, Feb. 17, 1920), 187 Pac. 829. Defendant was convicted of violating 
a city ordinance creating a residence, district. The city was authorized "to 
direct the location and regulate the management and construction of * * * 
foundries * * * in and within one mile" from the city limits ; and to make 
all regulations necessary to provide for the safety, preserve the health, pro- 
mote the prosperity, improve the morals, peace and good order, comfort 
and convenience of the city and the inhabitants, and for the protection of 
property therein. The defendant bought a lot, obtained a permit to build 
"a building" thereon, and in April, 1917, began to erect a foundry thereon ; 
the property owners protested, conferences followed, and the city offered 
to buy the site; the offer was not accepted; July 23, the ordinance was 
passed establishing the residence district and making it unlawful to erect a 
foundry therein, whether it was in operation or not. The defendant's foun- 
dry was the only one in the district, but the boundaries of the district were 
so fixed as not to include an operating brass foundry in the vicinity The 
defendant completed his foundry, began to operate it, was prosecuted, con- 
victed, and appealed. Affirmed. The defendant claimed that, while the city 
could exclude objectionable businesses from all the city, it could not exclude 
them from a particular section and allow them to remain in other similar 
sections of the city. The court said that "one step in the right direction" 
was not conclusive that it "will not take another" in the course of time. 
So long as the legislature has conferred the authority to exclude such busi- 
nesses from residential districts, where they would at once become intoler- 
able, the courts will not say they have acted unreasonably, nor for merely 
aesthetic purposes. The district is -residential; industrial plants within it 
would deprive many owners of the enjoyment of their property, or greatly 
depreciate its value; the police power extends to the needs of the general 
public, and ought not to be questioned on the ground that the exclusion was 
a taking without compensation. 

In Bebb v. Jordan (Wash., April 22, 1920), 1S9 Pac. 553, the plaintiff 
sued to recover $10,000 for services in drawing plans and specifications for 
a six-story $100,000 apartment house; before these plans were completed 
the defendant changed his mind and directed new plans for an eight-story 
building; when these plans were completed the estimated cost was $40,000 
more; the defendant then abandoned the project, and refused to pay the 
architect. The defense made was that the plans were useless, because they 
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did not conform to the city ordinance; they, however, were according to 
the directions given. The building ordinance required, for a building of 
this height, a court area of 1680 square feet, but the plans allowed only 1288 ; 
such building was also to have a back yard 13 feet wide; the plans called 
for a building covering the whole lot. Plaintiff claimed the ordinance was 
unreasonable. The statute authorized the city "to regulate the manner in 
which stone, brick, and other buildings shall be constructed." 

The court said that such regulations are common, and "if aimed at 
promoting the public health, safety or welfare, and tend reasonably so to 
do," they are not open to constitutional objection. The ordinance is valid. 
Otympia v. Mann, I Wash. 389 (fire limits) ; Seattle v. Hinckley, 40 Wash. 
468 (fire escape) ; Eubank v. Richmond, no Va. 749 (building line on lots 
adjoining a city park) ; City of Detroit v. Kuhn, 181 Mich 604 (15-foot yard 
at the rear of every tenement). The principle of these cases applies here. 
Plaintiff cannot recover for the plans which did not conform to the ordi- 
nance. 

The next is an apartment house case, State ex rel. Morris v. East Cleve- 
land, in the Common Pleas Court of Ohio at Cleveland, decided October, 
1919, with rehearing April 30, 1920 (31 O. Dec. 98, 197). One Morris applied 
for a permit to build an apartment house on land owned by him in East 
Cleveland. At the time his plans conformed to the building regulations, and 
there was nothing to forbid such a building. A week later the city passed 
a zoning ordinance districting the city according to use, creating district D 
(in which the lot was located), restricted "against manufacture, business 
and tenement use," and reserved "for use as single and double residence 
property only." The permit was denied solely because of the ordinance. 
Mandamus was brought, and denied. It was claimed the ordinance took 
plaintiff's property without compensation, without due process, and denied 
the equal protection of the laws. The city claimed it was a valid exercise 
of the police power. The city had a "Home Rule" charter under constitu- 
tional provision giving authority "to exercise all powers of local self-gov- 
ernment, and adopt and enforce such local police, sanitary and other sim- 
ilar regulations not in conflict with general laws.'' The charter said the 
city "may define, prohibit, abate, suppress and prevent all things detrimental 
to the health, morals, comfort and safety, convenience and welfare of the 
inhabitants of the city." 

Foran, J., held the burden was on the plaintiff to show the ordinance 
was unreasonable and oppressive; and taking judicial knowledge of the sub- 
ject, said : "the apartment house is a monstrosity and a deadly menace to 
life, health and morals." On the rehearing, after evidence was admitted 
as to the nature of apartment houses, Kramer, J., said • "There could be 
no two opinions that an apartment in a section of private residences is a 
nuisance; it shuts off light and air from its neighbors; it invades their pri- 
vacy; it spreads smoke and soot; the noise of deliveries is almost continu- 
ous; the fire hazard is increased; the number of people in and out render 
immoral practices more difficult of detection and suppression; the danger 
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of the spread of infectious disease is increased ; the erection of an apart- 
ment drives out the single residence adjacent, and the whole street is soon 
given over to apartments." Both judges held the ordinance valid, and are 
very much more specific in reference to the menacing character of the 
apartment than any of the judges was in the Houghton case above. In that 
case the decrease in the value of the adjoining property was emphasized, 
and almost nothing was said as to peril to health, safety and morals. The 
Minnesota court had before held a store could not, under the police power, 
be excluded from a residence district unless it was a nuisance in the way 
in which it was carried on, and not merely because it decreased the value of 
adjoining property. State ex rel. Lachtman v. Houghton (1916), 134 Minn. 
226, 158 N. W. 1017. Accord: Wilson v. Cooke (1913), 54 Col. 320; People 
ex rel. Friend (1913), 261 111. 16. 

In his dissenting opinion in the Lachtman case, Hallam, J., says in ref- 
erence to this : "It is said this relator has a vested right guaranteed him 
by the constitution to damage his neighbors' homes by devoting his lot to 
a use incongruous with the use of property in the vicinity, and that no 
power can stop him, for to stop this damage would be to take his property 
without due process of law. If it be said that the owner of a lot in a dis- 
trict of homes has the vested right to use it as he sees fit, notwithstanding 
the damage to his neighbor, then what of the right of his neighbor whose 
property value he destroys? Has one a vested right to destroy, and the 
other no right at all to be protected? In my judgment, the slaughter of 
property value is something the legislature has the power to prevent." 

The next case is Clements v. McCabe (Mich., May 10, 1920), 177 N. W. 
722. In October, 1919, Clements applied for a permit to build an automo- 
bile serving station on a lot in Detroit owned by him. There were no build- 
ing restrictions on the lot at the time, and he proposed to comply with the 
building code. The neighbors protested to the council, which directed the 
building commissioner not to issue the permit. Plaintiff brought mandamus. 
The city answered that on November 19 an ordinance was passed to zone 
for residential purposes that part of the city in which the lot was located. 
This ordinance provided that when 60 per cent of the frontage on any 
block is used for residential purposes it shall be deemed a residential zone, 
and it shall thereafter "be unlawful for any person to build any public 
garage, livery, boarding or sale stable, automobile, battery, or accessory serv- 
ice station * * * which may be dangerous, offensive, or detrimental to the 
public health, morals, comfort, safety or general welfare of the city in any 
block in which 60 per cent of the frontage of said block is used exclusively 
for residence purposes." 

Under the "Home Rule" constitutional provision, the city had the power 
"to pass all laws and ordinances relating to its municipal concerns." The 
"Home Rule" act gave authority to provide "for the public peace and health, 
and safety of person and property; for the regulations of trade; * * * for 
the exercise of all municipal powers * * * in the administration of the gov- 
ernment, whether expressly enumerated or not; for any act to advance the 
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interests of the city, the good government and prosperity of the municipality 
and its inhabitants." The charter provided for a City Planning Commission, 
to divide the city into zones "to carry out a definite plan for the betterment 
of the city" to be adopted by the council. The proposed plan included, first, 
residential; second, residential, commercial, industrial, and unrestricted dis- 
tricts. It had not been adopted by the council, but by agreement of counsel 
it was treated as if it had been. The lower court held the ordinance invalid, 
and directed that the permit be granted. This was affirmed. Steere, J., 
says: "The zoning power does not now exist, because not expressly con- 
ferred by the constitution or the supplemental legislation." It is claimed 
the city has the power under the police power, inherently, by its mere crea- 
tion. This power relates to safety, order, morals, for the protection of 
health, person and property; in recent years it has expanded to new sub- 
jects which border the debatable line of constitutional rights; this power 
is an inherent attribute of sovereignty, but it belongs to subordinate gov- 
ernmental divisions only by constitutional or legislative provision; incor- 
poration of a city invests it with certain primary police powers funda- 
mentally essential to the ends for which it was created, but beyond these 
narrow limits it must be expressly delegated. The power to zone is clearly 
within this debatable sphere ; it cannot be implied from mere incorporation ; 
there is no hint of such power in the constitution ; it is not essential to 
local government; neither is it specifically designated in the Home Rule act; 
this does not authorize the prohibitions necessary in a zoning system; the 
power is to regulate, not prohibit. Such power must be delegated in express 
terms. The court refused to pass on the question whether the legislature 
could grant such power under the present constitution. 

This decision is in accord with the Lachtman case above, and the cita- 
tions there given; also with City of St. Louis v. Dorr (1898), 145 Mo. 466; 
Bostock v. Sams (1902), 95 Md. 400; Stubbs v. Scott (1915), — Md. — , 95 
Atl. 1060; Byrne v. Maryland Realty Co. (1916), 129 Md. 202; People ex rel. 
Realty Co. (1913), 209 N. Y. 434; People v. Roberts (1915). 153 N. Y. Supp. 
143; Quintini v. Mayor, Bay St. Louis (1886), 64 Miss. 483,— all being futile 
efforts to create residence districts and exclude therefrom harmless industries, 
such as stores, etc. 

Perhaps the most important opinion of the year along these lines is 
In re Opinions of the Justices (Mass., May 20, 1920), 127 N. E. 525, on the 
validity of a proposed zoning act. 

An amendment to the constitution, in 1918, provided: 

"The general court shall have power to limit buildings according to 
their use or construction to specified districts of cities and towns." 

The proposed act provided: 

"A city or town may by ordinance restrict buildings to be used for par- 
ticular industries, trade, manufacturing, or commercial purposes to specified 
parts of the city or town, or may exclude from specified parts of the city 
or town, or may provide that such buildings, if situated in certain parts of 
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the city or town shall be subject to special regulations as to their construction 
nnd use." 

The act authorized the same to be done with dwelling and tenement 
houses; and for this purpose "the city or town may be divided into districts 
or zones, and the construction and uses of buildings in each district or zone 
may be regulated as above provided," § 1 This was to be "carried out in 
such manner as will best promote the health, safety, convenience, and wel- 
fare of the inhabitants, will lessen the danger from fire, will tend to improve 
and beautify the city or town, will harmonize with its natural development, 
and will assist in carrying out any schemes for municipal improvement put 
forth by any municipal planning board,"' § 2. 

Provisions were made for a public hearing before the ordinance was 
passed; requiring unanimous vote, in case of objections; repeal only by 
two-thirds vote; refusal of permit to those not complying; appeal to the 
council or a board; enforcement by injunction. It was not to apply to 
existing structures. 

As to the effect of the proposed act, the court said: 

"Owners of vacant land in certain parts of the city may be utterly pro- 
hibited from erecting a building for any residential use whatever, and be 
compelled to devote it exclusively to a designated industry." And "other 
land-owners in other specified places may be required to hold their vacant 
land solely for residential purposes and be deprived of the privilege of util- 
izing it for commerce, trade or manufacture." 

The opinion upholding the validity of the proposed act said : The dele- 
gation of power to cities is within the authority of the legislature. Com- 
monw. v. Slocum, 230 Mass. 183, 190. Independent of the constitutional pre- 
vision, under the police power, the exclusion of wooden buildings from fire 
limits, restricting air spaces and distances between outside walls, requiring 
interior fireproof walls, fire escapes, etc., are common and valid. Stevens v. 
Landowner, 228 Mass. 368 Also limitations on the heights of buildings, 
varying according to districts, are valid. Welch v. Sivasey, 193 Mass. 364, 
affirmed, 214 U. S. 91. 

But under Sec. 2 of the act, "all the considerations there named must 
be given appropriate weight. Nc one or more, less than all, can be selected 
as the exclusive basis for action, although the public health, safety, and wel- 
fare (defined with some strictness) have each been held sufficient ground 
for the exercise of the police power. Commomv. v. Strauss, 191 Mass. 545; 
Holcomb v. Cramer, 231 Mass. 99, 104-107. 

While the powers given might go beyond the rational limits of the 
police power, it is assumed they will be exercised with a due regard to the 
rights of private property under the constitution. Town of Lexington v. 
Suburban Land Co., 235 Mass. — , 126 N. E. 360. 

Aesthetic considerations alone, such as those in Sec. 2, "do not afford 
sufficient foundation for imposing limitations upon the use of property under 
the police power," James Byrne v. Maryland Realty Co., 129 Md. 202; yet "if 
the primary and substantial purpose of the legislation is such as justifies the 
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act, considerations of taste and beauty may enter in as an auxiliary" and 
"in a subsidiary way." Welch v. Swasey, 193 Mass. 364, 375, 214 U. S 91, 
107; St. Louis Poster Adv. Co., 249 U. S. 269. Sec. 2 requires "considera- 
tion in due proportion of all the elements named. Enhancement of artistic 
attractiveness * * * can be considered * * * only when the dominant aim in 
the establishment of districts based on use has primary regard to other 
factors lawfully within the police power. After reviewing many cases the 
court concludes, "the proposed statute cannot be pronounced on its face con- 
trary to the Federal Constitution or its amendments." Certain kinds of 
business increase the risk of fire, endanger the health and security of those 
living in close proximity, especially of children and the old and feeble; pub- 
lic welfare in these matters may be facilitated by the establishment of zones 
for business alone, and "by excluding from areas devoted to residence the 
confusion and danger of fire, contagion and disorder which in greater or 
less degree attach to the location of stores, shops, and factories. * * * The 
proposed act would be constitutional," all seven judges concurring. 

In City of St. Paul v. Kessler (Minn., June 11, 1920), 178 N. W. 171, 
defendant was convicted of violating an ordinance by establishing a "funeral 
home" in a residence district created under a statute based on the police 
power (instead of eminent domain, as in the Houghton case above). The 
charter gave power "to define, regulate, prohibit, or abate nuisances; to 
regulate the location of * * * unwholesome houses or places." 

Defendant claimed the act authorizing districting under the eminent 
domain power superseded the authority to do so under the police power, 
and since "funeral homes" were not mentioned in the eminent domain act 
they could not be excluded. The court held otherwise. 

The ordinance was attacked as depriving defendant of his property 
without due process. The court says : "it can be upheld only if it is a legiti- 
mate exercise of the police power; that depends on whether the business, if 
properly conducted, is liable to become a unisance; it is legitimate and a 
necessity ; it is not a nuisance per se; but there are numerous occupations 
equally necessary, not nuisances per se, that a city may exclude from resi- 
dential localities because of their proneness to become injurious to health, 
offensive to the senses, or an obstruction to the free use of property, so as 
to interfere with the comfortable enjoyment of life or property, as slaughter 
houses, tanneries, brick kilns, mills, laundries, livery barns, and the like. 
In our opinion, the undertaking business may be put in the same category," 
citing many recent cases. 

In Myers v. Portunato (Del., June 15, 1920), no Atl. 847, the city of 
Wilmington had power "to do all those matters and things for the well- 
being of the said city" not in contravention of the laws or constitution. An 
ordinance provided that "no permit shall hereafter be granted for the erec- 
tion or alteration of * * * any public garage in the residential portion of the 
city * * * within 40 feet of the line of adjoining property, unless the written 
consent of all owners has been filed with the building inspector." The 
defendant got a permit to erect seven garages within a residence section, 
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and began to build without obtaining the consent of the property owners. 
Injunction was asked; demurrer sustained; the city appealed. Reversed. 

The defendant claimed the ordinance was void. (1) as a delegation of 
legislative power, and (2) as unreasonable. As to (1), "the ordinance pro- 
hibits the erection of a public garage in the residential portions of the city, 
but allows the prohibition to be removed if the property owners most 
affected consent. The law is complete in itself wholly independent of what 
anyone may say or do. * * * The fact that those most affected may remove 
the prohibition in their favor does not make it a delegation of legislative 
power." Weeks v. Huerich, 40 App. D. C. 46 ; Cusack Co. v. City of Chicago, 
242 U. S. 527; compare Eubank v. Richmond, 226 U. S. 137. As to (2), "the 
reasonableness of an ordinance is a judicial question, * * * when enacted under 
a general or implied power," Chicago. &c, R. Co. v. City of Carltnville, 200 
111. 314; but there is not uniformity of decision when there is specific legisla- 
tive authority, and the court thinks the ordinance is unreasonable. People v. 
Ericsson, 263 111. 368. 

The ordinance was passed under the general welfare clause of the 
charter; it must have for its object the preservation of the public health, 
morals, comfort, safety and welfare; the presumption is in favor of its 
validity ; automobiles are noisy machines ; frequently emit offensive odors ; 
go in and out of public garages at all times of day or night, producing noises 
which must interfere with the comfort of those in the immediate vicinity; 
clearly the legislature, in the exercise of the police power, may authorize 
municipalities to direct their location; and it is not unreasonable to require 
one who wishes to build such a garage to secure the consent of the adjoining 
property owners. The ordinance is valid. 

In Lincoln Trust Co. v. Williams Building Corp. (N. Y., July 7, 1920). 
128 N. E. 209, the vendor sued for specific performance, by the vendee, of 
a contract to buy a lot in a residence district. The defense was that the 
title was to be free and clear, and that it was encumbered by a resolution 
of the city council under the zoning law (mentioned above), limiting the 
heights and bulk of buildings, fixing the area of yards, courts, and open 
spaces; restricting the location of buildings according to uses: and estab- 
lishing residence, business, and unrestricted districts. The ordinance was 
passed before the contract was made, but the defendant did not know this. 
Held, the ordinance was valid, and each party was bound to know of its 
existence. It does not create an encumbrance. The court distinguishes 
Anderson v. Steintvay, 178 App. Div. 507. The court, cites, and by analogy 
relies on, many decisions holding various regulations valid: Village of Car- 
thage v. Frederick, 122 N. Y. 268 (the conduct of an individual and the use 
of his property may be regulated) ; Hadacheck v. City of Los Angeles, 239 
U. S. 304 (manufacture of brick) ; Reinman v. City of Little Rock, 237 U. S. 
171 (livery stable) ; Fischer v. St. Louis, 194 U. S. 361 (dairy) ; Soon Hing v. 
Crowley, 113 U. S. 703 (public laundry) ; Cusack Co. v. Chicago, 242 U. S. 526 
Cbill-boards in residence districts) ; Matter of Mackintosh v. Johnson, 211 N. 
Y. 26s (garage) ; Tenement House Dept. v. Moeschen, 179 N. Y. 325 (sinks and 
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closets in tenements) ; Grumbach v. Lelands, 154 Cal. 679 (excluding certain 
businesses) ; Ex parte Quong Wo, 161 Cal. 220 (hay barn, wood yard, laun- 
dry) ; Matter of Montgomery, 163 Cal. 457 (stone crusher, machine shop, 
carpet beating, lumber yard) ; Cronin v. People, 82 N. Y. 318 (slaughtering 
animals) ; City of Rochester v. Guthberktt, 211 N. Y. 309 (disposition of 
garbage) ; City of Rochester v. West, 164 N. Y. 510 (limiting height of bill- 
boards) ; Welch v. Swasey, 214 U. S. 91 (limiting height of buildings) ; 
City of Rochester v. Macauley, &c, Co., 199 N. Y. 207 (smoke prohibition) , 
Union Oil Co. v. City of Portland, 198 Fed. 441 (storing of oil) ; and gener- 
ally any business, as well as the height and kind of building, may be regu- 
lated under power conferred upon it by the legislature. Hauser v. No. Brit- 
ish, &c, Co., 206 N. Y. 455. 

A short summary of these cases indicates: 

1. Zoning according to use may be made under the eminent domain 
power, but with conflicting views as to what is a public use (Houghton case, 
above). It would seem the taking here would create an incumbrance, 
although it does not under the police power (Lincoln Trust case, above). 
In theory, under eminent domain, a beneficial use is acquired; under the 
police power, a harmful use is prevented. The acquisition of the latter, 
under eminent domain, is a strange sort of 'public use." 

2. Zoning may be done under the police power, conferred expressly by 
constitutional and legislative provisions (Opinions of Justices, above). 

3. Zoning may not be done under general or implied police power 
(though expressly claimed in a Home Rule charter) ; there must be express 
legislative authority {Clements case, above). 

4. Unless the business excluded is a nuisance, or is likely to become 
such, to safety, health, or comfort (Foundry, Kessler, East Cleveland, and 
Myers cases, above). 

5. Zoning may be based on heights and areas of buildings if the public 
welfare demands (Swasey case, cited, and Bebb and Lincoln Trust cases, 
above). 

6. Aesthetic considerations alone are not sufficient, as a basis, under 
the police power (Opinions of Justices), and probably not under eminent 
domain (Houghton case), but there is a decided tendency to give it more 
and more weight. 

7. Depreciation of values alone, perhaps, is not sufficient, but that, too, 
is being given greater weight, and seems to be the only substantial basis in 
the Houghton (eminent domain) and Kessler (police power) cases above. 
Also the dissenting opinion of Hallam, J., in the Lachtman case, cited above. 

H. L. W. 



Privileged Communication between Physician and Patient — Waiver. 
— The case of Maine v. Maryland Casualty Company et al., — Wis. — , 178 
N. W. 749, involves the question of privileged communication and its waiver 
under a statute providing that a physician "shall not be permitted to dis- 
close any information which he may have acquired in attending any patient 



